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(5)  Emissions trading approaches

Use of BSER measures to achieve a mass-based
standard

(D) Building block 1
(2) Reduced generation

(3)  Emissions trading approaches

Use of non-BSER measures to achieve standards of
performance

a.

Non-BSER measures that reduce CO2 emissions per
MWh generated

(1) Heat rate improvement at affected EGUs
other than coal-fired steam EGUs

(2)  Carbon capture and storage at affected EGUs

(3) Fuel switching to natural gas at affected
EGUs

(4)  Fuel switching to biomass at affected EGUs

(5) Waste heat-to-energy conversion at affected
EGUs

Non-BSER measures that reduce CO2 emissions by
reducing fossil fuel-fired generation

(1) Demand-side EE
(2)  New or uprated nuclear generating capacity

(3)  Zero-emitting RE generating technologies
not reflected in the BSER

(4) Non-zero-emitting RE generating
technologies

(5) Waste heat-to-electricity conversion at non-
affected facilities
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3. Building blocks 2 and 3 as a "system of emission 64760
reduction”
a. Overview 64760
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(1) Plain meaning and context of "system of 64762
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(2)  Other indications that the BSER provisions 64763
encompass a broad range of measures
(a) Scope of CAA section 111(d)(1) 64763
(b)  Legislative history of CAA section 111 64763
6] Breadth of "system of 64763
emission reduction"
(i1) Reliance on actions taken by 64765
other entities
(c) Consistency of a broad interpretation 64766
of CAA section 111 with the overall
structure of the CAA
(3) Comments and responses 64766
c. Deference to interpret the BSER to include building 64768
blocks 2 and 3
(D Consistency of building blocks 2 and 3 with 64768

the structure of the utility power sector
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(a)  Integration of the utility power sector

(b)  Significance of integrated utility
power sector for the BSER

Current implementation of measures in
building blocks 2 and 3

Reliance in CAA Title IV on building block
measures

(a) Overview

(b) Title IV provisions

(c) Title IV legislative history
Reliance on RE measures to reduce CO2

Other EPA actions that rely on the building
block measures

Other rules that relied on actions by other
entities

(@)  Third-party transactions
(b) Emissions trading

(c) NSPS rules for EGUs that depend on
the integrated grid

Consistency with the purposes of the Clean
Air Act

(a)  Purpose of protecting public health
and welfare

(b)  Purpose of encouraging pollution
prevention

(c) Purpose of advancing technology to
control air pollution

(d) Response to commenters concerning
purpose
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(8)  Constraints on the BSER - treatment of
building block 4 and response to comments
concerning precedents
(a) Emission reductions from affected

sources

(b) Controls or measures that affected
EGUs can implement

(c) "Adequately demonstrated"

(d) "Best" in light of "cost . . . nonair
quality health and environmental
impact and energy requirements" and
EPA's past practice and current policy

(e) Constraints for new sources

4. Relationship between a source's implementation of

building blocks 2 and 3 and its emissions

5. Reduced generation and implementation of the BSER
a. Background
b. Well-established use of reduced generation to

comply with environmental requirements

c. Other aspects of reduced generation
d. Comments concerning limiting principles
6. Reasons that this rule is within the EPA's statutory

authority and does not represent over-reaching

7. Relative stringency of requirements for existing sources
and new, modified, and reconstructed sources

C. Building Block 1—Efficiency Improvements at Affected Coal-

Fired Steam EGUs
1. Summary of measures comprising the BSER in building
block 1
a. Measures under building block 1 - heat rate
improvements
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b. Changes from the proposal
2. Costs of heat rate improvements
3. Response to key comments

D. Building Block 2—Generation Shifts Among Affected EGUs

1. Demonstration of ability to reduce CO2 emissions through
shifting generation

a. Background of utility power sector
b. Trends in generation shifts from coal-fired to
natural gas-fired sources
c. Mechanisms for dispatch shifts from coal-fired to
natural gas-fired generation
2, Amount and timing of generation shift
3. Basis for magnitude of generation shift
a. Technical feasibility of NGCC units to generate at
75% of their capacity
b. Historical generation shifts to NGCC generation
c. Reliability
d. Natural gas infrastructure
e. Natural gas production
f. Transmission planning and construction
g. Regulatory flexibility
4. Cost
5. Major comments and responses

E. Building Block 3—New Zero-emitting Renewable Generating

Capacity

1. History of RE Development
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2. Trends in RE Development

3. Importance of Increasing Use of RE

4. Access to RE by Owners of Affected EGUs
5. REC Markets

6. Quantification of RE Generation Potential for BSER and
Major Comments

7. Feasibility of RE Deployment

8. Cost of CO2 Emission Reductions from RE Generation

Subcategory-Specific CO2 Emission Performance Rates

A.

B.

Overview
Emission Performance Rate Requirements
1. Final emission performance rate requirements
2. Interim Emission Performance Rates
Form of the Emission Performance Rates
1. Rate-based guidelines
a. Rationale for rate-based guidelines
b. Net vs. gross MWh

c. Output-weighted performance rates for all affected
EGUs

d. Severability of building blocks

Emission Performance Rate-Setting Equation and Computation
Procedure

1. Inventory of likely affected EGUs
2, Data year

3. Adjustments that the EPA made to the 2012 data

Generated by Spiegel & McDiarmid LLP for informational purposes only based
off of 80 Fed. Reg. 64,662 (Oct. 23, 2015).

1

‘g\ ‘g\ ‘E F ‘g S8R
o o o o [|o |e "éo "éo I
ORI R R I t R R

(@)}
co
juiy
N

E\
o
=

E\
Co
[y

E E
co co
iy iy

E
o
—

-

4



http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=143
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=144
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=144
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=146
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=146
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=149
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=150
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=151
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=151
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=151
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=151
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=152
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=152
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=152
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=152
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=152
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=152
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=153
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=153
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=153
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=154
http://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf#page=155

Annotated Table of Contents for EPA’s Clean Power Plan
Prepared by Spiegel & McDiarmid LLP

VII.

VIII.
SPIEGEL &
McDIARMID

4. Equations
Step-by-Step Discussion of Equations

State-Specific CO2 Goals

A. Overview
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A. Overview
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C. State Plan Approaches
1. Overview
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b. Mass-based approach

(1) Mass-based emission standard applied to
individual affected EGUs

(2) Mass-based emission standard with a
market-based emission budget trading
program

(3) Mass-based emission standards based on
operational or other standards

3. "State measures" state plan type

a. Requirements for state measures under a state
measures type plan

b. Considerations for the backstop included in a state
measures type plan

4. Summary of comments on state plan approaches
5. Multi-state plans and multi-state coordination
a. Summary of comments on multi-state plans
b. Multi-state coordination through a joint emission
goal
c. Multi-state coordination among states retaining

individual state goals

d. Multi-state plans that address a subset of EGUs in a

state
6. Legal bases and considerations for state plan types and
approaches
a. Legal basis for emission standards approach
b. Legal basis for emissions trading in state plans
c. Legal basis for state measures plan type
d. Legal considerations with proposed portfolio
approach
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e.

Legal basis for multi-state plans

D. State Plan Components and Approvability Criteria

1. Approvability criteria
2. Components of a state plan submittal
a. Components required for all state plan submittals

(1)

(2)
(3)

4

(5)

(6)

)

Description of the plan approach and
geographic scope

Applicability of state plans to affected EGUs

Demonstration that a state plan will achieve
the CO2 emission performance rates or state
CO2 emission goal

(a)  State plan type designs that require a
projection of CO2 emission
performance

(b) Methods and tools

(c) Required documentation of
projections

(d)  Additional projection requirements
under a rate-based emission
standards plans

(e)  Additional projections requirements
for a state measures plan

Monitoring, reporting and recordkeeping
requirements for affected EGUs

State reporting and recordkeeping
requirements

Public participation and certification of
hearing on state plan

Supporting documentation

(a) Legal authority

Generated by Spiegel & McDiarmid LLP for informational purposes only based
off of 80 Fed. Reg. 64,662 (Oct. 23, 2015).
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(b) Technical documentation

(c) Programmatic plan milestones and
timeline

(d)  Reliability

b. Additional components required for the emission
standards plan type

(1)

Identification of interim period emission
performance rates or state goal (for 2022-
2029), interim step performance rates or
interim state goals (2022-2024; 2025-2027;
2028-2029) and final emission performance
rates or state goal (2030 and beyond)

(2)  Identification of federally enforceable
emission standards for affected EGUs
(3) Demonstration that each emission standard
is quantifiable, non-duplicative, permanent,
verifiable and enforceable
(4)  State reporting requirements
c. Additional components required for the state

measures approach

(1)

(2)

(3)

4)
(5)
(6)
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Identification of interim state mass goal (for
2022-2029), interim step state mass goals
(2022-2024; 2025-2027; 2028-2029) and
final state mass goal (2030 and beyond)

Identification of federally enforceable
emission standards for affected EGUs (if
applicable)

Identification of backstop of federally
enforceable emission standards

Identification of state measures
State reporting requirements

Supporting documentation
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3.

(a) Demonstration that each state
measure is quantifiable, non-
duplicative, permanent, verifiable
and enforceable

d. Legal basis for components
(D) General legal basis

(2)  Legal considerations with changes to
affected EGUs

(3)  Legal considerations regarding design,
equipment, work practice or operational

standards

(4)  Legal basis for engagement with
communities

Components of the federally approved state plan

State Plan Submittal and Approval Process and Timing

1.

2.

Overview

State plan submittal and timing

Components of an initial submittal and 2017 upgrade
Multi-state plan submittals

Process for EPA review of state plans

Failure to submit a plan

State plan modifications

a. Modifications to an approved state plan
b. Modifications to interim and final CO2 emission
goals

Plan templates and electronic submittal

a. Submittal of an editable version of federally
enforceable plan components
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b. Revisions to an approved plan
c. Electronic submittal
d. Plan templates

9. Legal basis regarding state plan proposals
a. Initial submittals and extensions
b. State plan modifications

F. State Plan Performance Demonstrations
1. Compliance periods, monitoring and reporting

requirements for affected EGUs

2. Plan performance demonstrations

3. Consequences if actual emission performance does not
meet the CO2 emission performance rates or state CO2
emission goal
a. Legal basis for corrective measures

4. Out-year requirements: Maintaining or improving the level
of emission performance required by the emission
guidelines

a. Legal basis for maintaining emission performance

G. Additional Considerations for State Plans

1. Consideration of a facility's "remaining useful life" and
"other factors"
a. Statutory and regulatory backdrop
b. Our proposal regarding the implementing
regulations
c. How these emission guidelines permit states to

consider remaining useful life and other facility-
specific factors

d. Why remaining useful life and other facility-specific
factors do not warrant adjustments in the
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5.
6.

guidelines' performance rates and state goals

e. Response to key comments on remaining useful life
f. Legal considerations regarding remaining useful life
Electric reliability

a. Summary of key comments

b. Final rule flexibility

c. Considering reliability during state plan
development process

d. State plan modifications

e. Reliability safety valve

f. Coordination among federal partners

g. Analyses of the reliability impacts of the proposal

Consideration of effects on employment and economic
development

Workforce considerations
Tenth Amendment legal considerations

Title VI

Resources for States to Consider in Developing Plans

Considerations for CO2 Emission Reduction Measures that Occur
at Affected EGUs

1.

Generated by Spiegel & McDiarmid LLP for informational purposes only based

Actions without additional accounting and reporting
requirements

Actions with additional accounting and reporting
requirements

a. Application of CCS

b. Application of CCU
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1.

Application of biomass co-firing and repowering

(D Considerations for use of biomass in state
plans

(2) Additional considerations and requirements
for biomass fuels

(3)  Biomass co-firing

(4) Biomass repowering

Additional Considerations and Requirements for Mass-Based
State Plans

Accounting for CO2 emission reduction measures in mass-
based state plans

Use of emission budget trading programs

a.

State plan provisions required for a mass-based
emission budget trading program approach

Requirement for emission budget trading programs
to address potential leakage

Emission budget trading programs that ensure
achievement of a state CO2 goal

Addressing emission budget trading programs with
broader source coverage and other flexibility
features

Considerations for mass-based emission budget
trading programs

(1) Allowance allocation

(2)  Facility-level compliance

Multi-state coordination: mass-based emission trading
programs

a.

Considerations for linked emission budget trading
programs

(1) Links among emission budget trading
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programs that only include affected EGUs
(2)  Links with emission budget trading 64893
programs that include broader set of
emission sources
K. Additional Considerations and Requirements for Rate-Based 64894
State Plans
1. Adjustments to CO2 emission rates in rate-based state 64894
plans
a. Measures taken to adjust the CO2 emission rate of 64894
an affected EGU
(1) General accounting approach for adjusting a 64895
CO2 emission rate
(2)  General eligibility requirements for 64896
resources used to adjust a CO2 emission rate
(a)  Eligibility date for installation of 64896
RE/EE and other measures and MWh
generation and savings
(b) Demonstration that measures 64897
substitute for grid generation
(c) Geographic eligibility 64897
(D) Measures that occur in states 64897
with mass-based plans
(i1) Measures that occur in states, 64898
including areas of Indian
country, that do not have
affected EGUs
(iii) Measures that occur outside 64898
the U.S.
(3) RE 64899
(a) Hydroelectric power 64899
(b) Biomass 64899
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(c) Waste-to-energy
(4 DSM
(5)  Energy storage

(6) Transmission and distribution (T&D)
measures

(7 Demand-side EE, including water system
efficiency

(8) Nuclear power
(9) Combined heat and power (CHP) units
(10) WHP

b. Measures that may not be used to adjust a CO2
emission rate

c. Measures that reduce CO2 emissions outside the
electric power sector

2, Requirements for rate-based emission trading approaches
a. Issuance of ERCs to affected EGUs

b. Issuance of ERCs for RE, demand-side EE, and
other measures

c. Tracking system requirements

d. Effect of improperly issued ERCs
e. Banking of ERCs

f. Considerations for ERC issuance
g. Program review

3. EM&V requirements for RE, demand-side EE, and other
measures used to adjust a CO2 rate

a. Discussion of proposed EM&V approach and public
comment
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c. Skill certification standards
4. Multi-state coordination: rate-based emission trading
programs
L. Treatment of Interstate Effects

b. Requirements for EM&V and M&V submittals

Community and Environmental Justice Considerations
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Proximity Analysis

Community Engagement in State Plan Development
Providing Communities with Access to Additional Resources
Federal Programs and Resources Available to Communities
Multi-pollutant Planning and Co-pollutants

Assessing Impacts of State Plan Implementation

EPA Continued Engagement

Interactions with Other EPA Programs and Rules

A. Implications for the New Source Review Program

B. Implications for the Title V Program

C. Interactions with Other EPA Rules

1.

2.

Generated by Spiegel & McDiarmid LLP for informational purposes only based

Mercury and Air Toxics Standards (MATS)
Cross-state Air Pollution Rule (CSAPR)

Requirements for Cooling Water Intake Structures at
Power Plants (316(b) Rule)

Disposal of Coal Combustion Residuals from Electric
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7. Final Rule Flexibilities

Impacts of the Final Action

S A e

What are the air impacts?

Endangered Species Act

What are the energy impacts?

What are the compliance costs?

What are the economic and employment impacts?

What are the benefits of the final goals?

Statutory and Executive Order Reviews

A.

SRS S

Executive Order 12866: Regulatory Planning and Review, and
Executive Order 13563: Improving Regulation and Regulatory
Review

Paperwork Reduction Act (PRA)

Regulatory Flexibility Act (RFA)

Unfunded Mandates Reform Act (UMRA)

Executive Order 13132: Federalism

Executive Order 13175: Consultation and Coordination with
Indian Tribal Governments

Executive Order 13045: Protection of Children from
Environmental Health Risks and Safety Risks

Executive Order 13211: Actions Concerning Regulations That
Significantly Affect Energy Supply, Distribution, or Use

National Technology Transfer and Advancement Act (NTTAA)

Executive Order 12898: Federal Actions to Address

Environmental Justice in Minority Populations and Low-Income

Populations

Congressional Review Act (CRA)
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