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QUESTION PRESENTED

The Clean Air Act’s (CAA) New Source Review
(NSR) program regulates industrial growth through-
out the country, requiring preconstruction permits
for large new industrial facilities and for existing
ones that undergo “modification.” As Justice Kenne-
dy observed in Alaska Department of Environmental
Conservation v. Environmental Protection Agency,
540 U.S. 461, 516-17 (2004) (Kennedy, J., dissent-
ing), “the time for [permit] approval [for a complex
project] can take from five to seven years,” impacting
decisions on industrial improvement and develop-
ment across the nation.

Because NSR regulates “new” sources of air pol-
lution—projects that increase the amount of emis-
sions and thus deteriorate air quality—these provi-
sions apply to an existing power plant only when it
undergoes “modification,” which the statute defines
as a physical change at the plant that “increases the
amount” of pollution. 42 U.S.C. § 7411(a)(4). The
U.S. Environmental Protection Agency’s (EPA) regu-
lations, in like fashion, state that a change is a “ma-
jor modification” if it causes a significant increase in
emissions. 40 C.F.R. §52.21(a)(2)(iv)(a), (b); id.
§ 52.21(b)(2). Conversely, a physical change “is not a
major modification if it does not cause a significant
emissions increase.” Id. § 52.21(a)(2)(iv)(a).

The question presented here is whether, contra-
ry to the text of the statute and EPA’s regulations,
the Government can treat a maintenance project
that demonstrably has not caused a significant in-
crease in emissions as a major modification that
triggers NSR permitting requirements.
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PARTIES TO THE PROCEEDING

The following were parties to the proceedings in
the U.S. Court of Appeals for the Sixth Circuit:

1.DTE Energy Company and Detroit Edison
Company, petitioners on review, were Defendants-
Appellees below.

2 The United States of America, respondent on
review, was a Plaintiff-Appellant below.

3. The Sierra Club was an Intervenor-Plaintiff-
Appellant below.
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CORPORATE DISCLOSURE STATEMENT

Petitioner DTE Energy Company has no parent
corporation and no corporation owns 10% or more of
its stock. Petitioner Detroit Edison Company, now
known as DTE Electric Company, is a wholly owned
subsidiary of DTE Energy Company.
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OPINIONS BELOW

The opinions of the Sixth Circuit Court of Ap-
peals are reported at 711 F.3d 643 (DTE I) and 845
F.3d 735 (DTE 1I) and are reproduced at App. 62a-
85a and App. la-47a, respectively. The opinions of
the District Court are unreported but are published
at No. 10-13101, 2011 WL 3706585 (E.D. Mich. Aug.
23, 2011) and No. 10-cv-13101, 2014 WL 12601008
(E.D. Mich. Mar. 3, 2014) and are reproduced at App.
86a-99a and App. 57a-61a.

JURISDICTION

The Court of Appeals issued its opinion on Janu-
ary 10, 2017, App. 1la-47a, and denied rehearing en
banc on May 1, 2017, App. 48a-49a. This Court has
jurisdiction under 28 U.S.C. § 1254(1).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

Relevant provisions of the CAA, 42 U.S.C.
§§ 7401 et seq., are reproduced at App. 100a.

Relevant provisions of EPA’s regulations imple-
menting the CAA are reproduced at App. 101a-106a.




STATEMENT

;nnllrpefhate past. And DTE has proven right. In fact
1ss10ns at Monroe 2 decreased after the projects ,

. ;I‘he lGovernment nonetheless filed this enforce-
nt action after the projects were completed, claim-

s?t;ons require, According to the Government, DTE
plgjzztzdi thedstatute and the regulations by failjing to
. 1 advance that the project
significant emissiong incr 963 B 8
ease—even though it j
: ' ough it 18 n
ng;)v;; 1?3811?; glatter jxf undisputed fact that they c?ig
0 80. And to add insult to jni
. injur
Government seeks to penalize DTE for f;iljfl,gt}::j

. . . .

ation) of the law-of-the-case doctrine, one of the
mbers deemed herself bound by her inter-
f an earlier panel decision from which she
dissented to allow the Government to proceed _with
its novel effort to declare the projects major modifica-
tions on the theory that DTE should have' erroneous-
ly projected an emissions increase that did not actu-
ally materialize.!

That result cannot be reconciled with law, logic,
or basic norms of due process. As a matter of com-
mon sense, a statute that is triggered only when a
project “increases the amount” of pollution, 42 U.S.C.
§ 7411(a)(4), cannot be triggered by a project that did
not increase the amount of pollution. To the extent
there were any doubt on that score, the governing
regulations eliminate it, as they expressly confirm
that a project “is not a major modification if it does
not cause a significant emissions increase.” 40
C.F.R. § 52.21(a)(2)(iv)(a). Simply put, the statute is
concerned with whether a project actually increases
emissions, not with whether the Government
thought the project would do so. The Government
may not use its own demonstrably flawed projections
to declare a project a major modification after the
fact when the project concededly did not actually in-
crease emissions.

The Sixth Circuit’s contrary conclusion will have
disastrous consequences for the entire regulated in-
dustry, as it injects even greater uncertainty—
indeed, incoherence—into a regulatory scheme that
is hardly known as a model of clarity. Left standing,
the decision below threatens to paralyze substantial

plic
panel me

1 The Sixth Circuit has stayed its mandate pending this
Court’s review. App. 50a-51a.




maintenance projects throughout the nation. If NSR
can be triggered, and penalties imposed, even when
an operator correctly predicts that a project will not
increase emissions, then operators are left with no
way to meaningfully assess the costs and benefits of
proceeding with such projects. That is not the regu-
latory scheme that Congress envisioned; nor is it the
regulatory scheme that this Court’s decisions con-
template. The Court should grant certiorari and re-
ject the Government’s extraordinary claim that it
may penalize an operator for failing to predict an
emissions increase that did not come to pass.

I. The Clean Air Act and the Role of “New
Source Review”

The CAA regulates new and existing major sta-
tionary sources differently. In general, new sources
must undergo preconstruction review and permit-
ting, dubbed “New Source Review” or “NSR”. As part
of this process, these new sources may be required to
mstall additional emission controls. Congress im-
posed these obligations on new sources because it de-
termined that new sources could Incorporate more
cost-effectively and efficiently those types of emis-
sions controls into their designs as they were being
built than could existing sources. See, e.8., HR. REp.

No. 95-294, at 185 (1977), reprinted in 1977
U.S.C.C.A.N. 1077, 1264.

For truly new sources, like a brand new power
plant, NSR plainly applies. The statute, however, al-
so defines a new source to include existing sources
that undergo “modification.” 42 U.S.C. § 7411(a)(2),
(4). This case concerns when a repair project at an
existing plant qualifies as a “modification” (or, in the
parlance of the NSR regulations, a “major modifica-
tion”) that triggers NSR.

Under the statute, a triggering .“modiﬁcatlon(’l’ 19%
« hysical change in, or change in the method o
ﬂnﬁf IE'OII of, a stationary source which increases the
Loy lt of a:ny air pollutant emitted by such source
am?,u";m U.S.C. § 7411(a)(4) (emphasis added). :I‘}.le
“t'a;;ute thus “unambiguously defines ‘increals:sélig
:erms of actual emissions.” New York v. EPA,
F.3d 3, 38-40 (D.C. Cir. 2005) (per curiam).

So do EPA’s regulations. The 19SQ version of the
rules, this Court observed,. is “relatlyely clear d.(;_n
this point. The rules “requlre. a permit for a m(i ifi-
cation ... only when it would increase the actual an-
nual emission of a pollutant above the actual average
for the two prior years.” Enuvtl. Def. v. Duke E?teriy
Corp., 549 U.S. 561, 569 (2007). rI"he 2002 revision d0
the rules is even clearer: “[A]'pr(.)]ect is a major mod-
ification ... if it causes ... a s1gn1ﬁqant emissions 1nf
crease ... . The project is not a major ‘modl.ﬁcatmn if
it does not cause a significant emissions increase.
40 C.F.R. § 52.21(a)(2)(iv)(a).

This unambiguous statutory command hag le.d
EPA to emphasize time and again tha‘tz NSR is di-
rected at limiting emissions inc.rea.lses.. .[The] [NSB]
program’s limited object is to lzm.Lt stgmﬁcant” em;s-
sions increases from new and modified sourfes. 2 The
NSR rules are thus designed tp ensure that ontl)y
changes causing a real increase in pollution are SI;.I -
ject to NSR.” Br. for Resp’t EPA at 76, New York v.

2 EPA, EPA-456/R-03-005, Technical Support Document for
the Prev’ention of Significant Deterioration (PSD) qnd Z\'Tonat‘;
tainment Area New Source Review (NSR): RecanLderatw: ;
105 (Oct. 30, 2003) (emphasis added),

i ion/files/2015-
https://www.epa.gov/sites/production/ .
12/§ocuments/petitionresponses10-30-03.pdf (last visited July

28, 2017).




EPA, No. 02-1387, 2004 W
. 4 ) L 5846388’ t *7
Cir. Oct. 26, 2004) (emphases added). at *76 (D.C.

II. The Project-and-R
e -heport System f
mining NSR Applicability. yetem for Deter-

- 1: Vthile El,.::A’S 1980 regulations may have been
atwvely clear” in requiring an annual increase in

over baseline levels See, e 5
: » e.8., United Stat -
ergy Corp., 458 F.3d 705, 709 (7th Cir. 200(:3)68 v+ Cin

. But the regulations were ambiguous about wh t
this pre?onstruction judgment should entaij] S ]
e.g., id. (‘[W]hat 18 required ... ig ... merely a i'e o
able estimate of the amount of additional emj sions
;l;gt the change will cause.”); see also Duke Erstselrons
tionSUlf. atb577 (explaining “the 1980 PSD reguijll-’
these prggisi:nsn Zr:e;erfr;l;l?ss rtlarrative,” e ctar

in
operations averaged over i%ir?ie’l’;ajﬁnteiizr;gfnid:li

mit would always be greater than its actual base-
fme emissions. The Seventh Circuit rejected this ex-
treme theory, id. at 918, but the fact that the regula-
tions would tolerate such an argument at all under-
scored the need for regulatory reform.

9. EPA began those reforms in 1992, taking the
first steps toward the project-and-report system that
exists today. See 57 Fed. Reg. 32,314 (July 21, 1992).
Several aspects of this initial foray are relevant here.

Most significantly, the 1992 revisions specified
for electric utilities a clarified emission projection
technique that emphasized the importance of deter-
mining whether the change—as opposed to other fac-
tors, like demand—would cause an increase. Called
“the ‘representative actual annual emissions’ meth-
odology,” this procedure required utilities to project
future emissions based on anticipated operations.
After excluding emission increases not caused by the
project (referred to colloquially as the “demand
growth exclusion”),? the projected emissions were

3 The regulations implement the NSR causation requirement
by:
Exclud[ing], in calculating any increase in emis-
sions that results from the particular physical
change or change in the method of operation at an
electric utility steam generating unit, that portion
of the unit’s emissions following the change that
could have been accommodated during the repre-
sentative baseline period and is attributable to an
increase in projected capacity utilization at the unit
that is unrelated to the particular change, including
any increased utilization due to the rate of electrici-
ty demand growth for the utility system as a whole.

40 C.F.R. § 52.21(b)(33)(ii) (1993). This causation provision is
often referred to as the “demand growth exclusion” because de-




compared to a baseline period to determine whether
an increase in actual emissions was projected to oc-
cur as a result of the project. EPA coupled this pre-
project emission projection with a “post-construction”
monitoring requirement for sources opting to use this
new emission projection approach. Id. at 32,325.

This test, in particular the so-called “demand
growth exclusion” causation requirement, concerned
some commenters. How would EPA guard against
the possibility that a utility might understate——
either innocently or intentionally—the company’s
expectation regarding future emissions? EPA found
this  concern misplaced, because the post-
construction monitoring would “guard against the
possibility that significant increases in actual emis-
sions attributable to the change may occur under
this methodology.” Id. at 32,325. EPA explained
further that “NSR applies only where the emissions
Increase is caused by the change,” and “li)f ... the re-
viewing authority determines [based on post-project
data] that the ... emissions have in fact increased
significantly over baseline ... as a result of the
change, the source would become subject to NSR re-
quirements ot that time.” Id. (emphasis added).

In the years that followed, EPA evaluated the ef-
fectiveness of these reforms and pondered whether to
keep them. EPA worried that the project-and-report

system gave operators too much leeway in making
projections:

[TThe demand growth exclusion is problem-
atic because it is self-tmplementing and self-
policing. Because there is no specific test

mand growth is explicitly listed in it as an example of an inde-
pendent factor that is unrelated to the change.

available for determining whether an gm(;s-
sions increase indeed results from an inde-
pendent factor such as demand growth, ve.r;-
sus factors relating to the.c.hange.at the untli A
each company with a ut111t.y unit present y
adopts its own interpretation. Interpre zil
tions may vary from source to source, as we
as from what a permitting agency would ac-
cept as appropriate.
63 Fed. Reg. 39,857, 39,861 (July 24, 1998) (gxgphi- -
ses added). EPA thus proposed not only to ehmm:the
the demand-growth exclusion, but also to require the
operator to submit its projectlo.n to 1.:h.e permlttm%
uthority for approval and the imposition of permi
fimits based on the projection. Id. at 39,862.'13;}“;?12
the incompatibility of such an approaf:h “E ¢
statutory causation require.ment and Wlth the neg7
for timely industrial repair and malntenazcg, 4
Fed. Reg. 80,186, 80,244 (Dec. 31, 2002), EPA in ltE
2002 rulemaking not only kgpt thg de;n_and gr(;EV\]r? "
exclusion, but also expanded its avallal_)lhty. As :
noted, a robust regime of pre-cpnstructmn prOJe.}ct}ons
and post-construction monitormg of actual em.1s.81or;s
is more than sufficient for permitting authorltllels 0
police sources’ application of the demand growt ;};
clusion. 72 Fed. Reg. 72,607, 72,610-11 (Dec. 21,
2007). |
3. The 2002 revisions to the rules, which gove;‘ln
the present dispute, clarified some aspec.ts of tte
1992 rules and beefed up the reporting requirements.

First, the 2002 rules clarify h'ow em1ss1on§
should be projected before a p1.'03ect 1s commence
and how that projection will be ]udged“after the pio-
ject is completed. Under the rules, the procedur:. 01)'
calculating (before beginning actual construction




whether a significant emissions increase ... will oc-
cur depends upon the type of emissions units being
modified.” 40 C.F.R. § 52.21(a)(2)(iv)(b). For projects

like those at issue here that only involve existing
emissions units:

[a] significant emissions increase of a regu-
lated NSR pollutant is projected to occur if
the sum of the difference between the pro-
jected actual emissions ... and the baseline
actual emissions ... for each existing emis-

sions unit, equals or exceeds the significant
amount for that pollutant.

Id. § 52.21(a)(2)(iv)(c).¢
Reflecting the causation requirement of the
statute and regulations,’ the “projected actual emis-

sions” rule requires that the owner/operator “[s]hall
exclude, in calculating any increase in emissions that

* “Baseline actual emissions” is defined as “the average rate,
in tons per year, at which the unit actually emitted the pollu-
tant during any consecutive 24-month period selected by the
owner or operator within the 5-year period immediately preced-
ing when the owner or operator begins actual construction of
the project.” 40 C.F.R. § 52.21(b)(48)(i). “Projected actual emis-
sions” is defined as the “maximum annual rate, in tons per

year, at which an existing emissions unit is projected to emit” a

regulated PSD pollutant “in any one of the 5 years (12-month
period) following the date

the unit resumes regular operation
after the project.” Id. § 52.21(b)(41)(i). In determining project-
ed actual emissions before the project, “the owner or operator ...
[s]hall consider all relevant information,” including the “com-
pany’s own representations,” its “expected business activity,”
and its “filings with the State or Federal regulatory authori-
ties.” Id. § 52.21(b)(41)(ii)(a).

567 Fed. Reg. at 80,203 (“Both the statute and ... regulations
indicate that there should be a causal link between the pro-
posed change and any post-change increase in emissions.”).

11

from [t]he particular project, t}}at ”portlont }(l)f
nit's emissions following the prOJect that the
the' L} 1d have accommodated during the consecu-
u.mt zoll:nonth period used to establish the baseline
e 21 - missions ... and that are also unrelated-t.o
oy riicular project, including any increas?’d utili-
;};?i(l)]: due to product demand growth. Id.
9.921(b)(41)(1)(c).
§5zThe(zb result of the projectiqn dictates What h.ap;
g next. If the operator p1‘0]e(.3te'd thgt its pI‘O_]e}(13
Svi)ild cause a significant net em1ss10éls 1n<£:11§as(<ja, Bj; Re
r et a permit. ee F.R.
. 5821. th(la)(g;?i?it). gAt the other end of ?he.s_pectrl}m
gre ‘projects not projected to cause a s1g1;1f1cant 1;21-
crease or even a reasonable poss1b111t.y 0 or(lle. or
those projects, the operator must monitor anS repen_
emissions as required by other CAA ru¥e§. :}f gnu-
erally 72 Fed. Reg. at 72,612-13 (dgscmbmg. e -
merous other monitoring and reporting requlllreme s
applicable to emissions sources). .But for t osi g o
jects, the NSR rules do not require 'ghe ope1ia(_) °
maintain a record of its preczon_structlon analysis o
monitor post-construction emissions.

In the middle are projects that the ope_rai?or dqes
not expect to cause a significant n(;::t em1ss1olns in-
crease but that nonetheless create a rea.sonab e pos-
sibility” of such an increase. These projects t}rllgger
additional reporting obligations.s For all such rea-

6 A “reasonable possibility” exists if one 9%‘ two c1:1ter1a ;1;(;
satisfied: (1) the projection shows an emissions 1.11(31?3.:(:: ;ﬂa_
least 50% of the significant amount bn_afore s:tccpuntl x;lg t‘othe u},j .
tion (i.e., before excluding increagei 1;}11 e?;iilollll:r;l :ted i

able of accommodating bu a 2 ' _
gxizef:?)l? 40 C.FR. § 52.21(r)(6)(vi)(b); or (2) the pllia_]it;;;so;;r;t
jected to cause an emissions increase for any pollu
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sonable-possibility projects, “[blefore beginning acty-
al construction ..., the owner or operator shall docu-
ment and maintain a record” that contains the “pro-
jected actual emissions, the amount of emissions ex-
cluded under paragraph (b)(41)(ii)(c) ... and an ex-
planation for why such amount was excluded,” ag
well as a “description of the project” and an
“[ildentification of the emissions unit(s) whose emis-
sions of a regulated NSR pollutant could be affected
by the project.” Id. §52.21(r)(6)(i)(a)-(c). And in
some instances, “before beginning actual construc-
tion, the owner or operator’ must also provide its

preconstruction analysis to the permitting authority.
Id. § 52.21(r)(6)(ii).

Because actual emissions will be the decisive
factor, the operator is not “require[d] ... to obtain any
determination from the Administrator before begin-
ning actual construction” for any project, including
those with a reasonable possibility of an increase Id.
Rather, once pre-project analysis and recordkeeping
requirements are met (i.e., notification is sent to the
permitting authority or records are maintained, as
applicable under the rules), the rules provide that
construction may begin. When construction is com-
plete, the operator then must calculate and maintain
a record of emissions in tons per year of any NSR-
regulated pollutant and (for electric generating
units) report those emissions to the relevant regula-
tory authority annually. Id. § 52.21(r)(6)(iii)-(iv).

4. As explained above, the 2002 rules state une-
quivocally that “a project is a major modification for
a regulated NSR pollutant if it causes ... a signifi-

least 50% of the significant amount (but less than 100% of that
amount), id, § 52.21(r)(6)(vi)(a).
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years] following the change.” 57 Fed. Reg. at 32,325.
So if, irrespective of any pre-project determination of
no increase due to the project, the agency “deter-
mines that the source’s emissions have in fact in-
creased significantly over baseline levels as a result
of the change, the source would become subject to

NSR requirements at that time.” Id. (emphases add-
ed).8

III. Facts and Procedural History.

1. From March to June 20 10, DTE shut down its
Monroe 2 power plant to replace older boiler tubes.
As required by the regulations, DTE performed the
projected actual emissions test to determine whether
the replacement would qualify as a major modifica-
tion. DTE concluded that the planned maintenance
projects would not cause a significant net emissions
increase but that there may be a reasonable possibil-
1ty of one. So DTE provided the required notice to
the State of Michigan and then commenced construc-
tion. After construction was complete, DTE moni-
tored its emissions. In the years since the project,
emissions at Monroe 2 have decreased substantially.

2. The Government filed this enforcement action
in August 2010, mere weeks after DTE had complet-
ed the projects and resumed operations—well before
annual data were available to show whether Monroe

8 EPA reaffirmed this feature of the 2002 rules when it ex-

plained that it is unnecessary to treat pre-project projections as
enforceable limits.

“The Act provides ample authority to en-
force the major NSR requirements if your ... change results in a
significant net emissions increase” @7 Fed. Reg. at 80,204.
Thus, if post-project annual emissions “differ(] from your projec-
tion of post-change emissions ... then you must report this in-
crease.” Id. at 80,197. This, EPA said, “[e]nsures [t]hat ... [a]

project is not a major modification.” Id.
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. : : regulatio
making Preconstruction projectiong 14 o .

p(?rmit, or to penalize the operator
without one. Instead

instructi y ' ]
ructions foy making projections. Instead the

2010 projects at
» In fact, major modifications, based on

17 App. 82a-83a; s

ring), ee also App. 15a-16a (Batchelder, J., concur-

17

. ons—even though those projections were at odds
m-th DTE’s actual post-construction emissions. So in
:?ite of the express language limiting the scope of
the remand, Judge Batchelder posited that the ma-
jority had secretly—and co'ntlrary to the express lan-
guage of the majority’s opinion—concluded that the
Government could meet its burden by second-
guessing DTE’s preconstruction projection.!s

4. On remand, the district court followed the
Sixth Circuit’s mandate and evaluated whether DTE °
had complied with the projection regulations. The
Government, the court explained, does not “contend
that [DTE] violated any of the agency’s regulations
when [it] computed the preconstruction emission pro-
‘octions from Unit 2”1 The Government instead
challenged DTE’s judgment in applying the “demand
growth exclusion”—the Government would have ap-
plied the exclusion differently.20 This, held the dis-
trict court, was “second-guessing,” which the Sixth
Circuit put out of bounds.22 The district court ob-
served further that based on post-project data, the
Government’s “own preconstruction emission projec-
tions are now verifiably inaccurate.”® Thus, not only
was the Government seeking to second-guess DTE’s
projection, it was doing so on the basis of its own
demonstrably incorrect projection.

The artificiality of the Government’s position is
best illustrated in this simple point. Ignoring reality
entirely, the Government used experts to project hy-

18 App. 83a-85a.
19 App. 59a-60a.
20 App. 60a.
21 App. 60a.
22 App. 60a.
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Pbothetical emissions after the projects were complet-
ed, instead of using the actual emissions that were
observable by the time. Worse still, the government
projected that emissions would increase when, as g
matter of proven fact, they had actually decreased.

The Government again appealed.

5. By a 2-1 vote, with no opinion commanding g
majority, the Sixth Circuit reversed.2s

Judge Rogers, author of DTE I, voted to affirm.

In his view, the district court had faithfully applied
the Sixth Circuit’s mandate.2

Judge Daughtrey voted to reverse and authored
an opinion that bears scant resemblance to the opin-
ion she joined in DTE 1% She opined that DTE
failed to provide sufficient information in its precon-
struction notice to the State of Michigan, even
though the majority in DTE [ concluded that the no-
tice was sufficient.s She dismissed ags, “technically
speaking, dictum” the DTE | majority’s repeated in-
structions that the Government should not be al-
lowed to second-guess DTE’s preconstruction projec-

evant, even though the DTE J majority devoted sev-
eral pages to the importance of post-construction
emissions,? and Judge Batchelder in DTE I consid-

23 App. 1a-47a.

24 App. 33a-34a.

%5 App. 2a-12a.

26 App. 74a.

27 App. 6a.

28 App. 11a-12a; App. 77a-79a.
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REASONS FOR GRANTING CERTIORARI

The Sixth Circuit’s suite of opinions over two
appeals has produced a result that is irreconcilable
with the text of the statute and the regulations, ang
represents a clear departure from this Court’s prece.
dent. The statute and regulations could not be more
emphatic that, if a project does not increase emis-
sions, then it does not qualify as a major modifica-
tion. Yet this enforcement action has been allowed
to proceed on the theory that whether a project actu-
ally increased emissions is irrelevant to the major
modification analysis. Instead, all that matters is
whether the Government thinks the operator should
have predicted that the project would increase emis-
sions—even if post-construction data have proven
that such a prediction would have been incorrect.
The controlling decision below did not begin to ex-
plain how that bizarre result could be reconciled with
the text of the statute or the regulations, let alone
with the reality that the Government is the first one
to invoke actual emissions data when those data
show an emissions increase triggering NSR. That is
because neither the statute nor the regulations allow
the Government to invoke actual emissions data
when they support its position, then turn around and

declare those data irrelevant when they do not.

The decision below 1s not only demonstrably
wrong, it also injects uncertainty into an important
and far-reaching regulatory program that applies to
évery major industrial development. The ambiguity
created by the multiple opinions below and the lower
court’s mandate creates a choke point on the route to
Innovation and economic expansion. This Court has
not hesitated to intervene when the lower courts
have injected untenable uncertainty and unpredicta-
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meaning of the statute depends not on whether the
project actually increases emissions, but on whethep
the Government thinks the operator should have
predicted that the project would increase emissions—.
even if it is clear by the time of the enforcement ac-
tion that any such prediction would have proven in-
correct. In other words, so long as the Government
can find some experts willing to say they would have
reached a different conclusion than the operator haq
they been tasked with making the preconstruction
projection, then the project’s actual post-construction
emissions are irrelevant even if they conclusively
prove that the government’s oxymoronic “postcon-
truction preconstruction projection” is wrong.

That is truly bizarre. Elevating the importance
of retrospective “projections” over that of real-world
data not only ignores the statutory and regulatory
triggers for NSR, it also defies the regulations’ com-
mand that projections take g back seat to reality.
“Regardless of any such preconstruction projections,
a major modification” depends on whether “the pro-
ject causes a significant emissions increase ... ” Id.
§52.21(a)(2)(iv)(b) (emphases added). When post-
construction emissions data prove that a project ac-
tually did increase emissions, then the project will
qualify as a major modification no matter how rea-
sonable or thorough the operator’s preconstruction
projection may have been. By the same token, when
post-construction data prove that emissions did not
Increase, then any quarrels with the operator’s pre-
construction predictions no longer matter. Real-
world data do not suddenly become irrelevant just
because it is the Government, not the operator,
whose projections have proven mistaken.
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cation” to be proven even in the conceded absence of
an actual increase in emissions.

B. The Enforcement Regime the Sixth Cir-
cuit Has Created Violates Due Process.

“A fundamental principle in our legal system is
that laws which regulate persons or entities must
give fair notice of conduct that is forbidden or re-
quired.” Fed. Commcns Comm’n v. Fox Television
Stations, Inc., 567 U.S. 239, 253 (2012) (citing Con-

nally v. Gen. Constr. Co., 269 U.S. 385, 391 (1926)).

“A ... punishment fails to comply with due process if

the statute or regulation under which it is obtained
... ‘is so standardless that it authorizes or encourages
seriously discriminatory enforcement.” Id. (quoting
United States v. Williams, 553 U.S. 285, 304 (2008)).
Thus, when an agency leaves a governing regulation
vague, it cannot, consistent with due process, exploit

that vagueness to establish a hitherto unpublished
standard of liability.

It is one thing to expect regulated parties
to conform their conduct to an agency’s in-
terpretations once the agency announces
them; it is quite another to require regu-
lated parties to divine the agency’s inter-
pretations in advance or else be held liable
when the agency announces its interpreta-
tions for the first time in an enforcement
proceeding and demands deference.

Christopher v. SmithKline Beecham Corp., 567 U.S.
142, 158-59 (2012).

The Government’s approach to enforcement here
violates these principles. Specifically, it seeks to pe-
nalize DTE by proving that the projects at Monroe 2
were “major modifications” using an unpublished
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strate whether a project did, in fact, cause a signifi-
cant increase in emissions.

Thus, the ambiguity the Government would ex-
ploit here—a projection methodology that leaves
room for operator judgment and differing results—is
one the Government itself created and endorsed.

II. The Decision Below Will Chill Maintenance

and Modernization of the Nation’s Industri-
al Base.

1. Left standing, the decision below will have
grave consequences. NSR applicability assessment
1s the gateway to improvement for major power
plants and manufacturing facilities throughout the
country. Yet, the ambiguity in the meaning of rules
that govern the assessment of NSR applicability
traps operators between the Scylla of lengthy and

costly permitting and the Charybdis of arbitrary and
unpredictable enforcement.

If an operator concludes that NSR does not ap-
ply, it avoids a costly, protracted, and uncertain
permitting process. Alaska Dep’t of Enuvtl, Conserva-
tion v. EPA, 540 U.S. 461, 516-17 (2004) (Alaska
DEC) (Kennedy, J., dissenting) (noting that some
companies “spend up to $500,000 on the permit pro-
cess and ... the time for approval [for a complex pro-
ject] can take from five to seven years”). But given
the Orwellian approach to enforcement taken by the
Government here—one that perversely would allow
an operator that correctly projected that its mainte-
nance project would not cause an emissions increase
to be found liable for constructing a major modifica-

tion without a permit—the operator proceeds with its
project at its great peril.
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with standards that are “notoriously unclear.” Cf.

U.S. Army Corps of Eng’rs v. Hawkes Co., 136 S. Ct.
1807, 1816 (2016) (Kennedy, J., concurring).

2. Recognizing the Importance of clarity in this
pervasive regulatory regime, this Court has not hesi-
tated to intervene to resolve past ambiguities sur-
rounding the CAA’s NSR requirements. The Court
should do so again, and restore the measure of cer-
tainty that the 2002 regulations were intended to
provide to the countless operators impacted by NSR.

First, in 1972, the U.S. District Court for the
District of Columbia issued a preliminary injunction
ordering EPA to establish a PSD program. See Sierra
Club v. Ruckelshaus, 344 F. Supp. 253 (D.D.C. 1972).
The D.C. Circuit affirmed, without opinion. 4 Env’t
Rep. Cas. (BNA) 1815 (D.C. Cir. 1972). This Court
granted certiorari and, without a written opinion,
remanded the case to the District Court through a 4-
4 decision. See Fri v. Sierra Club, 412 U.S. 541
(1973) (per curiam). The regulatory PSD program

adopted in December 1974 resulted from that re-
mand.

Second, industry challenged the 1974 PSD rules
in the D.C. Circuit. The D.C. Circuit affirmed those
rules in 1976. See Sierrq Club v. EPA, 540 F.24 1114
(D.C. Cir. 1976). This Court again granted certiorari
to review the D.C. Circuit’s decision. Before that case
was decided, however, Congress in 1977 enacted the
statutory PSD program, and the petition was dis-

missed without opinion. See Montana Power Co. v.
EPA, 434 U.S. 809 (1977).

Third, when EPA in 1981 revised the rules gov-
erning NSR in nonattainment areas pursuant to the
1977 CAA, the Natural Resources Defense Council
challenged those rules in the D.C. Circuit. The D.C.
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. f actual emis . e,
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modlﬁgsmpanied by intrasource offs“ets S0 ,:c aOdiﬁca_
%'are El(i’ncreast-: in emissions” [i.e., no maJ;))r fmc dificn
18 N0 Chevron, U.S.A., Inc. v. Nat. Rgs. el.)A, rule,_
'}mlﬁev U.S. 837, 854 (1984) (quotmig E_d s rule
i o le); see also id.

i seription of the ru ); b
mak(;njg t(l%lee “mizljor modification rule., a source.tiaz
'(Un fll or modify one piece of equ1pment wi ’
mSt?;'ng [NSR] ... if the alteration will not increas

eeti .
:}?1.9 total emissions from the plant. ).

Fourth, in Alaska DEC, this Court grant(idtcex('it;-
X : i 1 state de-
1 ’ thority to review
to address EPA’s au o do
:::;Iinations under the PSDKprogrS;’nﬁoi;lg tI}Jle - o
his dissent, Justice enne
4691-313:01121 of PSD in “Congress’ design to g'ranfc S:c’at‘:c}elz
trzi nificant stake in developing and erﬁfox;inir;gd the
ECIEAAg and the substantial impacts of P8160517
ual c,ompanies and the economy. Id. at 516, .
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And of course, most recently, th1sd ((fou];t v%i?;}tlz 1
: ircuit to addres
i i to the Fourth Circui wwhether
fc:flrtl(l)g%g regulations could tolerate a deflm’:S(i:ent
“meodiﬁcation” that was not based on an asse

Circuit vacate

the Court recognized

33 Although not central to its decision, orogram?
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that emissions increases are fl}ndamgr}tgl t(; lf:: b it
“Modifications to major emitting facilities Bareass PaeD

1(1) oxide emissions in excess of 40 tons per year req
ge

permit.” Alaska DEC, 540 U.S. at 472.




of actual annual emissionsg.
that it could not. s

As these decisions underscore,
in which ambiguity can be left to
yet again for this Court to step
confusion created by the manife

below with respect to the emis
sions of the

regulations,
industry;

st errors of the court

sions increase provi-
statute and the current (

l.e., 2002) NSR
This issue bears upon all of American
it is of great importance to economic devel-
opment in this country, at a time wh

en the Nation is
poised for evolution and expansion of its industrial
capacity.

CONCLUSION

For the reasons set

forth above, thig Court
should grant the petition fo

T certiorari.

34 Envtl. Def. v. Duke Energy Corp., 549 U S, 561 (2007).

The Court concludeq

this is not an area
perisist. It is time
in and resolve the
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